BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CaLiFORNI A

In the Matter of the Appeal of ;
HENRY P. AND ROSE SANDERSON )

For Appellants: Henry P. and Rose Sanderson,
in pro. per.

For Respondent: Bruce R Langston
Counsel

OPI1 NI ON

This appeal is made pursuant to section 19057,
subdivision ('a), of the Revenue and Taxation Code from

the action of the Franchise Tax’ Board in denying the
claimof Henry P. and Rose Sanderson for refund of per-

sonal income tax in the anount of $418.37 for the year
1977.
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from the sale on their original return

Appeal_of Henry P. and. Roge Sanderson

The question presented is whether appellants
can retroactively elect to report the sale of real estate
on the installnment basis after reportin? the entire gain

or the year of
the sale.

In February of 1977, appellants sold their
California homre at a gain. Later that year, they noved
to New Mexico. On their original part-year resident
California income tax return for. 1977, apgﬁllants
reported the entire gain fromthe sale. December 24,
1979, however, appellants filed an anmended return which
sought to report the gain on the installnment nethod and
indicated a refund due to them of $418.37. Subsequently,
respondent denied the refund claimon the ground that an
election no',: tc use the installment method of reporting
Is binding and may not be changed after the due date of
the original return.

W have considered this precise issue in two
previ ous appeals involving very simlar facts, and in
both cases we held that an election not to use the
install ment nethod of reporting is binding and may not be
changed after expiration of the tinme allowed for filing
the return for the year of the sale. (Appeal of denn R

and Julia A. Stewart, Cal. St. Bd. of Equal., Cct. 18,
1977; Appeal” of " Carl” H. _and Ellen G Bergman!-Cal. St

Bd. of Equal., Feb. 19, 1974.) Qur holding in each case
was based on the U S. Supreme Court's decision in Pacific
National _Co. v. Welch, 304 U S. 191 [82 L.Ed. 1282}
(1938), which reasoned that the taxpayer could not be
allowed to change his election in a |later year, because
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to do so would inpose burdensone uncertainties upon the

adm nistration of the tax |aws and would enlarge the
statutory period for filing returns.

The sane result is required in this case.

Al though we can synpathize with the appellants, who argue
that they would have elected the installnment nethod of
reporting if the person who prepared their return had
advi sed themof its availability, the law is clear that
they are bound by the nethod of reporting selected in
their original return. Their renmedy, if any, nust lie
against the return preparer who failed to advise them

properly.

For the above reasons, respondent's action in
this matter nust be sustai ned.
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Appeal of Henry P. and Rose Sanderson

Pursuant to the views expressed in the opinion
of the board on "file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the claimof Henry P. and Rose Sanderson for refund
of personal incone tax in the anount of $418.:7 for the
year 1977, be and the same is hereby sustaine..

Done at Sacranento, California, this 13th day
O Decenber , 1983, by the State Board of Equalizati on,
with Board Menbers M. Bennett, M. Collis, Mr. Dronenburg
and M. Nevins present.

WIlliam M. Bennett , Chairman
Conway H Collis , Menber
Ernest J. Dronenburg, Jr. , Menber
p_R'bc_h_ard Neyi_ni_ e ool ---- -, Menber
, Menmber
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